Board of Adjustment
Public Hearing

A New Castle City Board of Adjusfménf Hearing tquace on December 6, 20
at 9:30 p.m. in the City of New Castle’s Town Hall.

Present: Mayor John F. Klingmeyer
David Athey, City Engineer

Gerard Kavanaugh, City Solicitor
Lynn Sheridan, Appellant

Mayor Klingmeyer called the meeting to order at®9p3m. by Mayor Klingmeye
Roll call was taken. Mayor Klingmeyer read the Metof Public Hearing that
states, “An application has been filed by Lynn 8tear along with 26 other
appellants from the decision of the administratffecial issuing an historic
review certificate pursuant to the decision oflthstoric Area Commission
approving the addition to 137 East 2nd Street, astle, Delaware. The above
appellants feel the approval of the decision waalid due to a member of
Historic Area Commission not being reappointedreodfore their vote does not
count. The appellants also contend that the Historea Commission did not
follow guidelines by not allowing considerationrteighbors who needed to be
heard and that the Commission did not provide pleaisre meeting for review
after for approval.

For the purpose of considering this applicatioe, Board of Adjustment will hol
a public hearing on Tuesday, December 6th, 2008.3&t p.m. in Old Town Hall,
2nd Floor, located at 2nd and Delaware Street, Nastle, Delaware.”

Ms. Sheridan came forward and spoke on behalfeohfipellants. Ms. Sheridan
resides at 143 2nd Street, the property in questiadjacent. (Copies of her
presentation were given to Board members and stieir@loud.) Board membe
asked a number of questions about dimensions girthsed addition to 137
East 2nd Street. Ms. Sheridan also provided afisbome of the New Castle area
guidelines; on page 2, the size and mass of thidibg on this lot is totally not
like anything in the area.

Mr. Kavanaugh asked Mr. Bergstrom if he had thedtiic Review Certificate
that would have been received as part of the mglgiermit. He said he did not
have it with him, but the vote wasZ3-He was asked how members of the His
Area Commission (HAC) voted. He informed Bill Heatiski and Charles Cobb
voted against while the other three members (inclyuthe architect) voted fahe
project. Ms. Sheridan then presented Mark Rosenfj@orestoration archite
based in Philadelphia who is very familiar with N@astle. He agreed to speal
Ms. Sheridan about the Secretary of Interior stedglevhich guide areas such as
this. Mr. Kavanaugh pointed out that in Delawareréhis no right to light and air.



Mr. Rosenbloom said that this plan is totally insistent with the Secretary of
Interior guidelines. Mr. Kavanaugh said that HAG &ne City of New Castle has
a book of guidelinethat cost $13,000. Mr. Rosenbloom informed he bagwec
that book and it clearly states in terms of scéleuildings and the nature of gre
space and it is very telling. The streetscape bas hltered and the open space
has been closed. (Mr. Rosenbloom continued witlptasentation.) He believes
in the fragile nature of this community as wellklas unique character of this
community and it is being severely compromisedsT$inot in terms of good
historic preservation practice. He asked that ss@ereviewed before action is
taken.
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Dorothy Fisk, 26 East 3rd Street, asked who theaswhrecord of this house is;
has it been transferred to the developer? (Theddianot know.) She feels that
if someone does not actually own a property ancetlseno owner of record she
doesn’'t understand how HAC can give permission.Héwanaugh advised an
equitable owner has standing. If there is a cohtrhsale, this gives the person
who applies a sufficient ownership interest toaltbeir application to be
considered. The legal title owner doesn’t necelyshaive to participate as long as
there is a contract of sale.

David Bird, 158 East 4th Street, feels what wetalieng about is process.

Ms. Sheridan pointed out the guidelines that wetdallowed, the voting that
raises a question of validity. We have to ensueeHAC maintains its integrity
and follows it process. It has been stated very arel he asked the Board of
Adjustment to consider the impact it will have de nheighborhood.

Tom Whitehead, 131 East 2nd Street, pointed osthtbuse is on the 1868 atlas
and it is one of the six oldest structures in tltg.C

Atta DiMaio, 313 Harmony Street, questioned dernmiiof the rear of the house
without a permit. Mr. Bergstrom confirmed that T8kully did apply for a

permit. HAC gave him permission to demolish the deahis building. (Timeline
of permit demolition was discussed.)

Mr. Kavanaugh (to Mr. Skully) said someone appti@tHAC for permission
pursuant to the code to tear down the rear ofgtoperty. Mr. Skully said thet
was asbestos on the property and an asbestosaontreas brought in to remove
it.

Ms. Sheridan said she did not see anything notéthi@ minutes that there was a
Historical Certificate issued or approval for a a@diton. When she read the code
the code says in order to get a demolition perit lyave to have a HAC
certificate. In minutes from March 2004 to pres&m did not find anything.

Mr. Kavanaugh asked Mr. Skully if he applied to HAG behalf of someone for
the permit. He was representing Dr. Dressler atithe.

Linda C. Brown, identified as the equitable ownkthe property, came forward
and presented drawings and photographs of the giydpeguestion to the Board.



They are being presented to provide the exact eatimvhat she intends to do
what is there. She informed the audience they wbale an opportunity to view
the photographs as well.

Mr. Kavanaugh asked if Dr. Dressler is the legahemof the property. She said
he is the legal owner and she is the equitable owith an agreement of sale.
Ms. Brown disputed Ms. Sheridan’s claim that shierdht have an opportunity to
review the plan. Ms. Sheridan said she went tdBtn&ling Department prior to
the HAC meeting, but they were not available fartoesee. That was a Freedom
of Information Act violation, but she did not fileFOIA violation. Mr. Bergstrom
did give them to me.

Ms. Brown presented a drawing that she presentdaedt0/20/05 HAC meeting
that shows three sides that were approved by HADroDressler's application
prior to her signing an agreement with Dr. Dressire did a lines and grades
she presented to Mr. Bergstrom and HAC to make sugeconformed. It was
signed by
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an engineer. Mr. Kavanaugh felt this is not in disp He said an appeal has been
filed to this Board from the decision of the HACdathrough it the Building
Inspector who would otherwise issue your buildiregrpit, but he can’t do that
because the zoning code says there has been a apgdesverything has been
stayed pending this Board'’s ruling or the end tigdition. The arguments being
made by the appellants are multiple; one is thaCH#used its discretion in
approving a project of this size, Ms. Sheridan&sdtisfaction to being able to
speak to HAC at its meeting on 10/20/05, and whed/dor what. (Mr.
Kavanaugh did find a copy of the voting record@tt to the appeal.) Mr.
Heckrod (architect), Ms. Monigle and Ms. Miller eat‘yes’ while Mr.
Hentkowski and Mr. Cobb voted ‘no’. HAC spent ormihdiscussing this
project. (Discussion about the plans, including toes, submiled to HAC and
their history took place.) Mr. Skully said Dr. Dstsr wanted to raise the roof and
he kept returning to HAC with plans to raise thefrand they would not approve
it; Ms. Brown presented her “smaller” plan withdlé raised roof and it was
approved with conditions on 3/15/05. (The portibminutes of the 3/15 HAC
meeting concerning this project were read aloud.)

(Additional discussion and confusion expressed eonag various HAC
meetings and what occurred at those meetings tiaake )

Sally Monigle, HAC Chairman, feels what happenearfiMarch 2004 forward
was that we went back and forth with Dr. Dressherdhis project and we could
not come to agreement. Mr. Kavanaugh said HAC ajgtthree sides in March
2005.

Ms. Monigle said she felt this was a contentiouscpss. We had 13 sessions.
Those meetings were regular HAC meetings, excemirfe special meeting and
notices were given for those meetings noting thiperty would be considered.



Mr. Kavanaugh asked if Dr. Dressler withdrew hiand.

Dr. Dressler said he did withdraw his plans. Theas a set of plans presented by
his architect (Mr. DuPont) that were approved withioim being present. He did
not agree with those plans and decided to selptbperty at that time.

Mr. Athey said it is factual that the last actiakén by HAC regarding your (Dr.
Dressler) application was a rejection. Dr. Dressterfirmed this statement.

Mr. Kavanaugh said the HAC considered and apprtivisdsize structure
ultimately after 13 meetings discussing the siz# @ther matters related to what
was being proposed. Ms. Monigle said the minutab@imeeting with Ms.
Brown clearly states our efforts to get the midafi¢ghe house collapsed and
lowered; we gave up with

Dr. Dressler. The back of the house had been rethbydim and open to the
weather, but Ms. Brown said ‘no’, she wanted tdditidifferently and the vote
was 3-2.

Tom Whitehead (to Dr. Dressler) said Dr. Dreslethaiew his plans, then they
came back and it was a 3-2 vote. If they thoughatplans were approved they
would never have voted the second time. Why appitdwece?

Dr. Dressler clarified the plans that were approwede presented by his architect
and he had not seen them. He came back with aehtfset of plans with an
elevation of 32" and HAC rejected those. When Msvit took the plans to HA
it was down to 28’ and basically the same floongldr. DuPont had approved.
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David Bird suggsted focusing on the issues on appeal. The natuhe @appeal i
an abuse of discretion by HAC by approving thisdtire which is 60% covera
of the property when everything else is 33% aratininother issue is the
validity of the vote and term expirations. Thirdd #1s. Sheridan have adequate
time to review the plans prior to the meeting wheey voted and given an
opportunity to comment before a vote was takenphbsition was that she didn’t.
Mr. Kavanaugh asked Ms. Sheridan how many of thmé&8tings she attended.
She responded she did not attend any of them dpersonal issues to attend tc
home.

(Concern from the audience was expressed that I8Atifollowing their
guidelines.)

Dick Evans, 419 South Street, attended the 10/20#@&ting. He felt HAC was in
a difficult position because the developer did gnp several bad things that
would happen if they didn’'t approve it; howevergauld be argued that the lack
of allowing Ms. Sheridan the right to testify leftily one viewpoihon the floor a
the time of the vote. It might not have changedahiome of the vote, but she
was denied due process. Ms. Monigle agreed shel@r@dsd due process and it
was her responsibility because she had talkedrtbéferehand. Mr. Kavanaugh
asked if Ms. Sheridan ever spoke to the HAC alduatgroject before 10/20/05.
Ms. Monigle said there were comments made. Shedaithéee was a change in



membership in HAC that occurred so where theredeseh a unanimous vote o
previous plan, the fin vote one of our members changed their vote areha n
member had never voted before.

Mr. Kavanaugh addressed HAC term limits (voterdi&f). Mr. Hentkowski said
his term had expired and he was a carryover anabteel against it. Ms. Miller
voted for it and her term had expired, but shedirase been reappointed. Mr.
Kavanaugh said under Delaware law they serve thit successor has been
appointed. Neither Mr. Hentkowski nor Ms. Milleddanything wrong.

Mr. Kavanaugh expressed concern that there wersekE2ings concerning this
project at HAC and Ms. Sheridan went to the lagt. @he informed she didr
become the homeowner until May. Before that sheneqsired not to get
involved; she had other issues to attend to at hdimere was a large group other
than her who opposed this project. Mr. Kavanaudgleédd HAC was aware of tt
opposition to this project. Mr. Whitehead said las the petition they were
prepared to present at the July 2004 HAC meeting h&d to ask when we cot
be heard.

Joe DiAngelo said 11-12 people waited for the dis@n to come up and
questioned why HAC wasn't following the agenda. yriaere then informed it
had been tabled. Mr. Kavanaugh asked whether HASC received the petition.
He responded ‘yes’. Mr. Whitehead said he delivérexicopies of the petition
with 26 signatures before the HAC meeting to Delbhi#tam’s office. Mr.
Kavanaugh said the HAC was aware for months tleaetivas active opposition
to this project. She was aware there were concerns.
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Mr. Kavanaugh asked how early on HAC learned abotive opposition to this
project. It appears that by July 2004 the HAC wassalering something simili

to this and spent 12 more meetings over the nextytars talking about it and
finally voting 3-2 to approve it.

(Additional concern was expressed from the audiahorit guidelines not being
followed and the citizens not being heard.)

Mr. Kavanaugh said that historically going back 887 the Board of Adjustment
has been very reluctant to substitute its judgrfmrmthe HAC on matters such as
size, setbacks, etc. The prerogatives the HACe&triogh in the zoning code and
that is why our scope of review is basically lidit® determining under the facts
of this case whether there was abuse of discrefioa.fact you did not get to be
heard until after the vote, he didn’t know if tligprives you of due process. The
HAC was well aware of the opposition to this projacd discussed it at 13
different meetings.

Melissa Pavonne, 158 East 2nd Street, asked whathprocess can citizens
have? Mr. Kavanaugh said the process is working 2people appealed from
the decision of the HAC as it would be ratifiedthg Building Administration. If
a citizen of the town considers themselves aggddéyesomething the Board of



Commission does, the code provides you appeakt®étaware Superior Court
and the judge would determine if we had abusedimaretion.

David Bird said he gets the serthe Board is leaning towards denying the ap
One of the things you might want to consider isdbieess that HAC was under
when they made the decision; send it back to HACkave them look at it again.
Mr. Athey asked Mr. Kavanaugh if there is a procatlissue here or not. He
responded ‘no.” Process was served.

Mr. Athey asked if we have the ability to sendatk to HAC. Mr. Kavanaugh
explained that under the terms of the zoning ctide Board has appellant
authority. We can reverse, affirm (wholly or pdiip or modify. As far as the
evidence has shown this mater came properly bdfierelAC on 13 different
occasions over a period of two years. Members oCHiere aware of active
opposition to this project and voted 3-2 to appribvEvidence shows on two
earlier occasions they approved a 28’ elevation.

Mr. Athey said there are clearly members of thelipuls I, concerned that their
voices were not heard properly. You are sayingadlftat 13 meetings everyone
had their shot? Mr. Kavanaugh concurred.

Mr. Kavanaugh said in light of the fact of the 18etings and the fact HAC had
considered this project and had their guidelings argument can be made and
differences of opinion can be held regarding whatduidelines require and don’t
require, but ultimately he is reluctant to substithis judgment for the HAC. On
that basis he moved the appeal be denied. The Meskad Mr. Athey to preside
over the meeting. Mr. Athey called the questione Mayor seconded the motion,
which passed with a 2-1 vote with Mr. Athey in opjion.
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Adjournment
The meeting was adjourned at 11:35 p.m.

Respectfully submitted,

Debbie Turner
Stenographer



